STATE OF ARKANSAS
CIRCUIT COURT OF LITTLE RIVER COUNTY

CRIMINAL DIVISION
STATE OF ARKANSAS PLAINTIFF
V. CASE NO. CR-1997-105
TIMOTHY LAMONT HOWARD DEFENDANT

BRIEF IN SUPPORT OF MOTION TO QUASH SUBPOENA DUCES TECUM

The subpoena duces tecum served on Ms. Mara Leveritt is, at best, a fishing
expedition by the prosecuting attorney, which has been expressly disallowed by the
Arkansas Supreme Court. Moreover, because Ms. Leveritt is a journalist, commanding
her to appear as a witness and to bring with her, “[a]ll notes and recordings, both audio
and visual,” violates the Arkansas Constitution, the privileges guaranteed by the
Arkansas Code, and Rule 38 of the Arkansas Rules of Criminal Procedure. The subpoena
is similarly unreasonable and oppressive under Rule 45 of the Arkansas Rules of Civil
Procedure.

For all of these reasons, the subpoena duces tecum should be quashed.

L. Background

Mara Leveritt is a journalist who has written extensively on this case. See, e.g,
“The Contaminated Case Against Tim Howard,” ARrRk. TiMEs (Feb. 2, 2011)
(“Howard article”). In the course of her reporting, Ms. Leveritt has spoken to Mr.
Howard and other people associated with the case, and, as necessary from time to time,

has created written notes related to some of these conversations.
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On February 24, 2015, in response to a prosecutor’s subpoena, Ms. Leveritt and
undersigned counsel' met with Prosecuting Attorney Chesshir and Arkansas State Police
Investigator Hays McWhorter. During this interview, Mr. Chesshir referred to an
Arkansas Times article that Ms. Leveritt had written, in which she quoted Mr. Howard.
See Howard Article, at 1. Ms. Leveritt answered Mr. Chesshir’s questions voluntarily
and, with respect to each question of fact or evidence that Mr. Chesshir asked her about,
stated that she had no information or knowledge beyond what had been written or what
had already been presented in court.

Following this interview, Mr. Chesshir had Ms. Leveritt served with a subpoena
duces tecum. See Exhibit A. That subpoena commanded Ms. Leveritt to appear at the
upcoming trial as a potential witness and to bring with her “[a]ll notes and recordings,
both audio and visual.” Id. For the reasons discussed herein, Ms. Leveritt now asks this
Court to quash the subpoena duces tecum.

II. The Subpoena is an Improper Fishing Expedition.

Rule 45 of the Arkansas Rules of Civil Procedure provides guidance for subpoenas
issued for trial in criminal matters as well. See Ark. Code Ann. § Ark. Code Ann. § 16-43-
211 (“The provisions of the Code of Practice in Civil Cases shall apply to and govern
summoning and coercing the attendance of witnesses and compelling them to testify in all

prosecutions and all criminal or penal actions or proceedings”).

! Due to inclement weather, Ms. Leveritt’s counsel appeared at this interview via
telephone.
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It is well settled, of course, that discovery is not a fishing expedition. See, e.g.,
Bryant v. Ark. Pub. Sery. Comm’n, 931 S.\W.2d 795 (1996). A party has no right to call for
books, papers, and documents merely for the purpose of entering into a “fishing
examination” of them. See id. More specifically, in the context of subpoenas duces
tecum in criminal cases, the U.S. Supreme Court has held that such subpoenas are not
intended to provide a means of discovery for criminal cases. See United States v. Nixon,
418 U.S. 683, 698 (1974). To require the production of documents prior to a criminal
trial, a prosecutor must demonstrate:

(1) that the documents are evidentiary to the text of the note and relevant;
(2) that they are not otherwise procurable reasonably in advance of trial by
exercise of due diligence; (3) that the party cannot properly prepare for
trial without such production and inspection in advance of trial and that
the failure to obtain such inspection may tend unreasonably to delay the
trial; and (4) that the application is made in good faith and is not intended
as a general “fishing expedition.”
Id. at 699-700.

Here, the very fact that Mr. Chesshir’s subpoena commands Ms. Leveritt to bring
her notes to trial demonstrates that he cannot meet his burden under the third prong, as
his ability to prepare for trial does not hinge on the production of these notes. Likewise,
because Ms. Leveritt has already answered Ms. Chesshir’s questions, and he has specified
nothing in particular that he expects to find in her notes, it cannot be gainsaid that the
subpoena duces tecum amounts to anything beyond a “fishing expedition.”

III.  The Arkansas Constitution Protects Ms. Leveritt’s Notes.

It is undisputed that any “notes and recordings” sought through Mr. Chesshir’s

subpoena stem entirely from Ms. Leveritt’s work as a journalist. The Arkansas
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Constitution provides broad protections for a free and independent press in this state.
Specifically, our Constitution provides:
The liberty of the press shall forever remain inviolate. The free
communication of thoughts and opinions, is one of the invaluable rights of
man; and all persons may freely write and publish their sentiments on all
subjects, being responsible for the abuse of such right.
Ark. Const. Art. 2, § 6. The Arkansas Supreme Court has made clear that the
constitutional protections of the press are broad, holding that “/a/ny restraint on the
freedom of the press, even though narrow in scope and duration, is subject to the closest
scrutiny and will be upheld only upon a clear showing that an exercise of this right
presents a clear and imminent threat to the fair administration of justice.” See Arkansas
Gagzette Co. . Lofton, 269 Ark. 109, 598 S.W.2d 745 (1980).

It cannot be seriously disputed that forcing a journalist to disclose unpublished
information contained in notes infringes on the liberty of the press embraced by our
Constitution. At a minimum, subjecting a reporter’s notes to disclosure to a prosecuting
attorney could have a chilling effect on the willingness of people to speak to the press in
the future, which would restrain the ability of the press to engage in newsgathering and
reporting.

Additionally, given that the trial in this case is a re-trial, for which a conviction
was already previously obtained, logic dictates that nothing in Ms. Leveritt’s notes is
essential to Mr. Chesshir’s ability to present the State’s case, and there is no “clear and

imminent threat to the fair administration of justice” that would support Mr. Chesshir’s

infringement of the freedom of the press. As such, the subpoena should be quashed.
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IV.  Ms. Leveritt’s Notes are Privileged under Arkansas law.

In his Feburary 24 interview with Ms. Leveritt, Mr. Chesshir was explicit that his
interest in Ms. Leveritt for purposes of trial was based on what she had written in various
articles and stories about the trial and about Mr. Howard generally. Arkansas Code
Annotated § 16-85-510 states unequivocally:

Before any editor, reporter, or other writer for any newspaper, periodical,
radio station, television station, or Internet news source, or publisher of
any newspaper, periodical, or Internet news source, or manager or owner
of any radio station shall be required to disclose to any grand jury or to any
other authority the source of information used as the basis for any article
he or she may have written, published, or broadcast, it must be shown that
the article was written, published, or broadcast in bad faith, with malice,
and not in the interest of the public welfare.
By definition, because Mr. Chesshir is interested in Ms. Leveritt’s notes in the context of
the written stories, disclosure of the notes necessarily includes disclosure of “the source
of information used as the basis” for those stories. Furthermore, because Mr. Chesshir
has not—and cannot—show that the articles were published “in bad faith, with malice,
and not in the interest of the public welfare,” he cannot satisfy the bare minimum of
requirements under this statute.

Arkansas Rule of Evidence 501 specifically recognizes a privilege “as otherwise
provided by constitution or statute.” Arkansas Code Annotated § 16-85-510, by
providing exemption from disclosure “to any grand jury or to any other authority,” is just
such a privilege. See Saxton v. Arkansas Gazette Co., 264 Ark. 133, 569 S.W.2d 115 (1978)

(noting that “a number of states, including Arkansas, have provided editors and news

reporters with a statutory privilege”). This privilege becomes meaningless if it can be
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thwarted simply by issuing a subpoena for the reporter’s notes, regardless of what
information is contained in those notes. The subpoena should, therefore, be quashed.
V. Ark. R. Crim. P. 38 supports Quashing the Subpoena.

The improper nature of Mr. Chesshir’s subpoena can even be seen through the
lens of the Arkansas Rules of Criminal Procedure. Rule 38.1 embodies the broad sweep of
Arkansas’s protection of a free press, stating, “No rule of court or judicial order shall be
promulgated that prohibits representatives of the news media from broadcasting or
publishing any information in their possession relating to a criminal case.” This rule
logically implies that no judicial order shall be promulgated that requires representatives of
the news media to broadcast or publish any information in their possession relating to a
criminal case. Indeed, the U.S. Supreme Court has held, in a similar context, that the
choice of what to publish constitutes the exercise of editorial control and judgment, and a
law mandating that certain information be published violated the First Amendment’s
guarantee of a free press. See Miami Herald Pub. Co., Dip. of Knight Newspapers, Inc. v.
Tornillo, 418 U.S. 241 (1974). By extension, if the state cannot compel a newspaper to
publish certain information, judicial process should not be used to require a reporter’s
disclosure of material that she has chosen not to publish.

VI.  The Constitution supports Quashing the Subpoena as to Ms. Leveritt’s
Role as a Potential Witness.

Ms. Leveritt has covered Mr. Howard’s legal proceedings for years, and she plans
to cover the re-trial as well. Under Article 2, section 6, freedom of the press requires that

the press be given access to all aspects of a trial that are otherwise open to the public. See
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Memphis Publishing Co. v. Burnett, 316 Ark. 176, 871 S.W.2d 359 ([}

»
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